
T he UK government has 
issued a consultation on  
its new revised FOI Code  
of Practice (the ‘Code’), 

open until 2nd February 2018. This 
development was expected following 
recommendations from the independ-
ent review of FOI, as well as commit-
ment 8 in the UK’s Third Action Plan 
to increase transparency and improve 
the operation of the Freedom of Infor-
mation. 

The Code is intended to ‘bring up to 
date’ the UK Freedom of Information 
Act 2000 (‘FOIA’). The Code has not 
been updated since the Act came into 
force in 2005, when the world, tech-
nology and FOI were all rather differ-
ent. There’s a series of recommenda-
tions in the consultation document 
about how to reboot and upgrade FOI 
in all sorts of areas, from defining a 
request to trying to clarify the vexing 
issue of vexatious requests. 

Though it was rather delayed, the new 
Code seems to have been positively 
received. FOI man spoke of how it 
was overall, “a welcome move” and 
would work as ‘a practical guide for 
public authorities on fulfilling their  
FOI obligations. It actually addresses 
many of the crucial questions that 
arise for practitioners – it is help-
ful” (see the second news item on 
page 1 for further commentary).  

From my view, two proposals stand 
out as being interesting.  

Proposals in the new Code  

First, the government wants all bodies 
with over 100 staff to publish statistics 
on the number of requests and the 
percentage released or withheld.  
This is useful because we know so 
little about what’s happening outside 
of the (mainly) central government 
departments monitored.  

We know from the great work by the 
Institute for Government that more 
FOI requests are being withheld, more 
are delayed and fewer organograms 
are being published. But beyond that 
we know very little.  

This is important because, back in 
2009 and 2010, we found that local 
government had received around 80% 
of all requests: FOI is, above all, a 

local phenomenon. What’s more, 
numbers from 2005 onwards had  
increased more than threefold from 
60,000 requests per year to a whop-
ping 197,737 by 2010 (and we sus-
pected that may be an underestimate). 
Since then we have no real idea 
what’s happening to either the  
numbers, the rates of release or  
rates of refusal. We know that re-
quests get more complex but, all 
things being equal, authorities deal 
better with them. But have numbers  
to local government (or other bodies) 
frozen or slightly dipped, as seems  
to have happened at central govern-
ment? What effect has seven years  
of very severe austerity had on FOI? 
Without the numbers we simply don’t 
know. 

The second interesting suggestion is 
the proposal to publish all pay over 
£90,000, as well as hospitality and 
expenses, which also caught Civil  
Service World’s attention. Govern-
ments always enjoy publishing other 
people’s pay and often do it in the 
hope that the resulting public outcry 
will push levels down. This govern-
ment, you may remember, was very 
keen to open up BBC pay-though a bit 
less so over executive pay generally.  

However, evidence from studies as  
far and wide as Canada and Germany 
have found that publishing salary  
details has no effect on driving pay 
downwards and could well drive it  
upwards. So publication often has 
completely the opposite effect to what 
it hoped: there’s actually a ‘ratchet 
effect’ with pay disclosure increasing 
overall salaries. This is probably 
caused, it is thought, by upward pres-
sure from colleagues who demand to 
be paid better when they see their 
bosses or colleagues pay. The takea-
way is: if you want a pay rise, support 
some local openness and combine 
altruism, openness and self-interest. 

The focus on levels of pay also ob-
scures other important issues around 
performance and exactly how people 
are paid. The media seems to obsess 
about comparing pay with the Prime 
Minister (who has had a pay cut and, 
remember, gets a free house in a de-
sirable and central London location,  
as well as a country retreat).  

Pay transparency can also generate 
other discussions that might be unde-
sirable. The furore over the BBC pay 
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data last summer turned into an  
important debate over the BBC  
gender pay gap.  

Meanwhile, in Scotland… 

In Scotland, the issue of openness, 
and FOI in particular, has picked up 
controversy.  

As readers will know, Scotland has 
its own separate Freedom of infor-
mation law that differs slightly from 
the UK law. In May 2017, a group of 
Scottish journalists complained in an 
open letter that FOI requests to the 
Scottish government were being de-
layed and screened by advisors with 
‘requests being screened for poten-
tial political damage by special advis-
ers and...being routinely handled by 
special advisers’. It has also been 
claimed by journalists that records 
were not being kept of meetings:  

“We are increasingly told the infor-
mation we are seeking is not held 
where ministerial meetings with other 
bodies or individuals to discuss gov-
ernment policy are said to be infor-
mal, minutes are not taken, and rec-
ords are not kept. Correspondence 
and reports that should be available 
seem not to exist”. The journalists’ 
letter called for an inquiry into wheth-
er there should be a duty to record, 
something the UK ICO has already 
called for.  

In June 2017, Opposition MSPs 
called for an independent inquiry into 
the operation of the Act.  

The Scottish Information Commis-
sioner then announced last month 
that he would be exploring an 
‘intervention’ into the Scottish  
government’s FOI practice under  
his Enforcement Policy. “The new 
intervention will...examine issues  
of culture and practice, and allega-
tions of the use of deliberate delay-
ing tactics and requests being 
blocked or refused for tenuous  
reasons. The intervention will have  
a ‘quality assurance’ focus, with the 
intention of both identifying and rem-
edying issues”, he said.  

Last week, investigative site the  
Ferret claimed it had evidence of a 
report being suppressed over fears 
of FOIs, spurring further movement 

in the Scottish Parliament. 

So, as a UK wide consultation rolls 
on, we could be looking at a possible 
SIC inquiry and some post-legislative 
scrutiny by the Scottish Parliament.  

Interesting times for FOI. 

Why is this all happening? 

So why all this activity? 

One explanation is that FOI Acts are 
getting on a bit and were designed 
for a non-digital world with publica-
tion schemes rather than Google. All 
laws need a reboot and a good look-
ing at after some time. Lots of FOI 
laws around the world go through 
cycles of re-booting, neglect and 
attention. 

There’s also the politics of it all.  
Governments often ‘go off’ FOI, so 
looking again helps tell us what the 
government really thinks about its 
laws. Wise governments know that 
altering them directly, a full on attack, 
is a plan that often backfires.  

The so-called Barbara Streisand  
effect (the phenomenon whereby  
an attempt to hide, remove, or cen-
sor a piece of information has the 
unintended consequence of publicis-
ing the information more widely, usu-
ally facilitated by the internet) applies 
to FOI policy, as former Prime Minis-
ter David Cameron found out to his 
cost.  

The irony is that it was Cameron’s 
big FOI Commission of 2015-2016, 
designed to ‘tighten’ up the law, end-
ed up saying how great it was and 
led to the UK consultation.  

There are other, quieter tactics  
including neglecting laws (in cash 
terms or policy), being generally  
unenthusiastic about them or trying 
to get around them in hidden ways, 
which is what may or may not be 
happening in Scotland (we shall 
see).  

The very fact that these changes  
and inquiries are being considered 
tells us what an important place FOI 
has after a decade in place. Politi-
cians having sleepless nights over 
requests or spitting their cornflakes 

out over FOI stories in the morning 
paper is part of what any good law 
should do. In some senses, politi-
cians should be nervous of law that 
shows how many councillors are  
also landlords, or which digs away  
at some of the mysteries around how 
the Leave campaign was funded.  

A recent investigation by the Bureau 
of Investigative Journalism into how 
the UK’s flagship domestic violence 
law is not being enforced, based on 
requests to the police, shows exactly 
how effective FOI can be. The fact 
politicians are unhappy or under 
pressure are signs that openness 
laws are doing their job. 
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